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APPEAL BRIEF 

Sir: 

Appellants submit herewith an Appeal Brief as required by 37 C.F.R. § 41 .37. 
This Appeal Brief Is in response to the Final Office Action dated May 23, 2005. 



1. REAL PARTY IN INTEREST 

The real party in interest is Intel Corporation, a corporation of Delaware. 
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II. RELATED APPEALS AND INTERFERENCES 

There are no other appeals or interferences known to Appellants which relate to, 
directly affect or are directly affected by the Board's decision in this appeal. 

HI. STATUS OF THE CLAIMS : 

Claims 1-30 are pending in this application. 

Claim 1 1 stands finally rejected under 35 U.S.C. § 101 as being considered to be 
directed to non-statutory subject matter. 

Claims 4-8, 14-18 and 24-28 stand finally rejected under 35 U.S.C. § 112, 
second paragraph as being considered to be Indefinite for failing to particularly point out 
and distinctly claim the subject matter that applicant regards as the invention. 

Claims 1,11 and 21 stand finally rejected under 35 U.S.C. § 103(a) as being 
considered to be unpatentable over U.S. Patent No. 6,1 12,164 to Hobson ("Hobson") in 
view of U.S. Patent No. 6,1 18,306 to Orton et al. ("Orton"). It also appears, even though 
It is not specifically stated on the Office Action, that claims 2-3, claims 12-13 and claims 
22-23 are also rejected on the same grounds. 

Claims 9, 10, 19, 20, 29 and 30 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any Intervening claims. 

The rejections of claims 1-8, 1 1-18 and 21-28 are appealed. These claims are 
reproduced In the attached Claims Appendix. 
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IV. STATUS OF AMENDMENTS : 

To the best of Appellant's knowledge, no amendments have been filed 
subsequent to the Rnal Office Action. 

A copy of the claims on appeal (claims 1-8, 1 1-18 and 21-28) Is provided In the 
attached Claims Appendix, which Includes all cun^ntly pending claims. 

V. SUI^MARY OF THE INVENTION : 

Regarding independent claims 1,11, and 21 , a method, computer program 
product or system may include, or may include instaictions to cause, invoking (block 
420, pg. 10, paragraph [0039]) a system management interrupt (SMI) handier (element 
310, e.g. pg. 8, paragraph [0032]) in response to an SMI (pg. 8. paragraph [0032]) , 
detemiining (pg. 10, para. [0039], element 430) a thermal state of a processor by the 
SMI handler, and interacting or causing interaction (pg. 1 1 , para. [0040]) between the 
SMI handler and one of a perfomnance state control applet (pg. 9, para. [0034], element 
330, block 460) and a themnal driver (element 320, pg. 9. para. [0033], block 450) In a 
themial management operating system (OS) to determine whether to transition the 
processor to one of a low power state and a high power state based on the thermal 
state according to a native performance control status (pg. 8, para. [0032], pg. 1 1 , para. 
[0040]). 

Regarding dependent claims 4. 14 and 24, which depend from and further limit 
claims 1,11 and 21 , respectively, interacting Includes if the native perfomnance control 
is enabled. Interacting with the thermal management OS, and If the native performance 
control is not enabled, interacting with the perfonnance state control applet (pg. 1 1 , 
para. [0040]). 
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VI. GROUNDS OF REJECTION : 

A. Claim 1 1 stands finally rejected under 35 U.S.C. § 101 as being considered to 
be directed to non-statutory subject nriatter. 

B. Claims 4-8, 14-18 and 24-28 stand finally rejected under 35 U.S.C. § 112. 
second paragraph as being considered to be indefinite for failing to particularly point out 
and distinctly claim the subject matter that applicant regards as the invention. 

C. Claims 1 , 1 1 and 21 stand finally rejected under 35 U.S.C. § 103(a) as being 
considered to be unpatentable over U.S. Patent No. 6,1 12,1 64 to Hobson in view of 
U.S. Patent No. 6,1 18,306 to Orton. It also appears, even though It is not specifically 
stated on the Office Action, that claims 2-3, claims 12-13 and claims 22-23 are also 
rejected on the same grounds. 

VII. ARGUMENT : 

A. Claim 1 1 is directed to statutory subiect matter and meets the reouirements of 
35 U.S.C. 6 101 

The Final Office Action states that, in view of Applicant's disclosure, specification 
paragraph 001 5. lines 11-21, the medium that is the subject of claim 1 1 is not limited to 
tangible embodiments, and is instead defined as including both tangible embodiments 
and intangible embodiments. In particular, the position taken In the Final Office Action is 
that program code segments transmitted by a computer data signal embodied in a 
carrier wave, or signal modulated by a canier wave, over a transmission medium, 
processor readable medium including a radio frequency (RF) link, transmission media 
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such as air, electromagnetic, RF links are intangible, and therefore non-statutory. (Final 
Office Action, page 2). Applicant respectfully traverses this rejection. 

Applicant respectfully submits that all of the claimed media are tangible and 
therefore the associated claims cover statutory subject matter for at ieast the following 
reasons. 

Cun^ent laws, legal precedent and Examiner Guidelines clearly allow claims in 
the form of computer readable medium, as recited in claim 11. See In re Beauregard, 35 
USPQ2d 1383 (CAFC 1995). Further, current laws, legal precedent and Examiner 
Guidelines clearly allow claims directed to carrier waves and other media recited in the 
Office Actlon. 

For example, in the Examination Guidelines For Computer-Related Inventions a s 
available on the USPTO web site at URL httpU/wwwMspto.gov/web/offlce3/pac/ 
dapp/mpep^examguideMml, example claim 13 in the document at URL http://www- 
u3pto-gov/wBb/offlces/pa€/dapp/pdiycomperiex.pdf is clearly directed to a computer 
data signal embodied in a carrier wave (see pg. 37) and provided as an example of 
statutory subject matter (see e.g. pages 39 "...the data signal does not occur as a 
natural phenomenon".., "absent object evidence to support the position that the "data 
signal" is a natural phenomenon, such a position would be untenable." and page 45 
"...the computer medium is embodied on a computer-readable medium— the carrier 
wave. Thus, claim 13 is a statutory article of manufacture claim." Based on at least the 
foregoing, the Examiner guidelines clearly show that this type of claim is a statutory 
computer program emt)Odled on a computer-readable medium, where the computer- 
readable medium is a carrier wave. Thus, the alternative description of machine 
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accessible media as described at paragraph [0015] in the Specification, clearly 
describes statutory subject matter. 

Further support for this position may also be found in the form of legal precedent. 
For example, while it is asserted in the Office Action that a signal or "carrier means" is 
no/7-ste/wto/y because It Is not "in a tangible medium," there Is leoal precedent that 
shows that the view that there is nothlno physical n.e.. tangible) about signals is 
incorrect . 



"These claimed steps of "converting", "applying", "detennining", and 
"comparing" are physical process steps that transform one physical, electrical 
signal into another. The view that "there is nothing necessarily physical about 
•signals* is incorrect. In re Toner , 681 R2d 787, 790, 214 USPQ 678, 681 
(CCPA 1982) (holding statutory claims to a method of seismic exploration 
including the mathematically described steps of "summing" and "simulating 
from"). The Freeman- Walter- Abele standard is met, for the steps of Simson's 
claimed method comprise an otherwise statutory process whose mathematical 
procedures are applied to physical process steps, " 

Arrhythmia Research Technology Inc. v. Corazonix Corp. 22 USPQ2d 1033, 1038 (CAFC 
1992). 

"Appellants* claims are not in our view merely directed to the solution of a 
mathematical algorithm. Though the claims directly recite an algorithm, 
summing, we cannot agree that appellants sedc to patent that algorithm in the 
abstract Appellants' claims are drawn to a technique of seismic exploration 
which simulates the response of subsurface earth formations to cylindrical or 
plane waves. That that technique involves the summing of signals is not in our 
view fatal to its patentability. Appellants* claimed process involves the taking of 
substantially spherical seismic signals obtained in conventional seismic 
exploration and converting ("simulating from") those signals into another form, 
i.e., into a form representing the earth's response to cylindrical or plane waves. 
Thus the claims set forth a process and are statutory within § 101 . 

For at least the foregoing reasons, applicant respectfully submits that 35 U.S.C. § 
101 rejection of claim 1 1 Is improper and should be withdrawn. 
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B. Claims 4-fi. 1 4-18 and 24-28 partinilarlv point out and distinctly claim the 
subject matter that applicant regards as the i nvention and meet tha requirements 
of 35 U.S.C. 6 112. second paragraph 

Claims 4-8, 14-18 and 24-28 depend from claims 1, 1 1 and 21, respectively. It is 
stated in the Final Office Action that claims 1,11 and 21 include alternative language 
used to describe the Interaction between the SMI handler and either a performance 
stale control applet (e.g. an SST applet) or a thermal driver in a thermal management 
operating system, while claims 4. 14 and 24 Imply the presence of both. Claims 5-8, 
15-18 and 25-28 are considered to be similarly indefinite based on their dependence 
from claims 4, 14, and 24, respectively. 

Applicant agrees with the statement in the Rnal Office Action that claims 1,11 
and 21 use alternative language to describe the interaction between the SMI handler 
and the perfomiance state control applet or the operating system and with the 
statement that claims 4, 14 and 24 imply the presence of both. Applicant disagrees, 
however, with the statement that these are contradictory. 

For some embodiments, for example, the SMI handler may interact with either 
the performance state control applet or the operating system even where both of them 
are present. 

It will be noted that a similar argument was presented in the amendment and 
response filed March 14, 2005 to address an identical rejection set forth in the first 
Office Action mailed December 12, 2004. While the rejection was maintained in the 
Final Office Action, there was no acl<nowledgment of the argument presented, and no 
grounds provided as to why the rejection was maintained. 
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For at least the foregoing reasons, the rejection of claims 4-8. claims 14-18 and 
claims 24-28 under 35 U.S.C. § 112, second paragraph is Improper and should be 
withdrawn, 

C. Claims 1 -3. 1 1 -1 3 and 21 -23 are oatentablv distinguished under 35 U.S.C. S 

103(a> over Hobson and Orton. alone or tn combination 

To establish a prima facie case of obviousness, three basic criteria must be met. 
First, there must be some suggestion or motivation, either in the references themselves 
or in the l^nowledge generally available to one of ordinary skill in the art, to modify the 
reference or to combine reference teachings. Second, there must be a reasonable 
expectation of success. Finally, the prior art reference (or references when combined) 
must teach or suggest all the claim limitations. See e.g. M.P.E.P. § 2143. 

Appellant respectfully traverses the § 103(a) rejection of claims 1-3, 1 1-13 and 
21 -23 over Hobson In view of Orton. A prima facie case of obviousness has not been 
established, at least because the combination of Hobson and Orton, were such a 
combination to be made, fails to teach or suggest at least the claimed feature of 
interacting between the SMI handler and one of a performance state control applet and 
a thermal driver in a thermal management operating system (OS) to detemiine whether 
to transition the processor to one of a low power state and a high power state based on 
the thermal state according to a native performance control status. 

Hobson discloses a computer system thermal management approach including 
establishing a thermal window having low and high temperature thresholds that are 
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adjusted to bracket a current temperature if a temperature outside the thermal window 
Is detected, (see e.g. Hobson, Abstract). 

It is admitted in the Rna! Office Action that Hobson does not teach or suggest the 
claimed Interacting between the SMI handler and one of a performance state control 
applet and a themrial driver In a thermal management operating system (OS) to 
determine whether to transition the processor to one of a low power state and a high 
power state based on the thermal state according to a native performance control 
status. 

Orton discloses an approach for changing clock frequency during a low activity 
state including using storage elements containing different values (see e.g. Orton, 
Abstract). 

It is suggested in the Final Office Action that Orton discloses the claimed feature 
of interacting between the SMI handler and one of a performance state control applet 
and a themnal driver In a thermal management operating system (OS) to detennine 
whether to transition the processor to one of a low power state and a high power state 
based on the thermal state according to a native perfomiance control status. 

Applicant respectfully submits that this is not a fair characterization of Orton. 

"Native perfomiance contror is defined in the present specificatton as a feature In 
some operating systems (OSes) that allows the OSes to manage or control the 
processor performance state transitions. (Specification, paragraph [0032]). "Native 
perfomiance control status*" Is either enabled or not and determines whether the SMI 
handler interacts with a performance state control applet , such as a SpeedStep 
Technology (SST) applet or a thermal driver in a thermal management operating 
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system, such as an ACPI OS driver, to determine whether to transition the processor to 
one of a low power state and a high power state, (see e.g. Specification, paragraph 
[0040L claims 1,11 and 21)). 

Orton does not teach or suggest such a native performance control status, much 
less interacting with one of a performance state control applet and a thermal driver 
according to such a status. 

The Examiner indicates that since "Orton teaches the power management 
module (may be implemented as part of the operating system and responsible for 
transitioning the processor to different performance states) (column 8, lines 35-37, lines 
47-48), Orton also teaches native performance control status." 

Based at least on the definition of native performance control status provided In 
the specification, this characterization is improper. 

Because neither Hobson nor Orton teach or suggest the claimed Interacting 
feature of applicant's invention (interacting between the SMI handler and one of a 
performance state control applet and a thennal driver in a thermal management 
operating system (OS) to determine whether to transition the processor to one of a low 
power state and a high power state based on the thermal state according to a native 
performance control status), the combination of Hobson and Orton also fails to teach or 
suggest such a feature. 

For at least this reason, the rejection under 35 U.S.C. § 103(a) of claims 1-3, 1 1- 
13 and 21-23 is Improper and should be withdrawn. 
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CONCLUSION 

For the reasons set forth above, Appellant respectfully solicits the Honorable 
Board to reverse the Examiner's rejection of claims 1-8, 1 1-18 and 21-28. 

To the extent necessary, a petition for an extension of time under 37 C.F.R. § 
1.136 is hereby made. Please charge any shortage in fees due In connection with the 
filing of this paper, including extension of time fees, to Deposit Account No. 02-2666 
and please credit any excess fees to such deposit account. 

Respectfully submitted, 

BLAKELY, SOKOLOFF. TAYLOR & ZAFMAN LLP 



Date: October 24. 2005 




Michael J. Mallie 
Reg. No. 36,591 



12400 Wilshire Boulevard 
Seventh Floor 

Los Angeles, CA 90025-1030 
(408) 720-8300 
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Claims Appendix 

1 . (Previously Presented) A method comprising: 

invoking a system management interrupt (Sl\^l) handler In response to an SMI; 
detemiining a thermal state of a processor by the SMI handler; and 
Interacting t)etween the SMI handler and one of a perfonmance state control 
applet and a thermal driver in a thermal management operating system (OS) to 
determine whether to transition the processor to one of a low power state and a high 
power state based on the thermal state according to a native performance control 
status. 

2. (Original) The method of claim 1 wherein Invoking the SMI comprises: 
invoking the SMI at predetermined time intervals. 

3. (Original) The method of claim 1 wherein detemiining the thenrnal state 
comprises: 

reading a sensor indicating temperature of the processor. 

4. (Previously Presented) The method of claim 1 wherein Interacting 

comprises: 

if the native performance control Is enabled, interacting with the thermal 
management OS; and 

if the native performance control is not enabled, interacting witii the performance 
state control applet. 
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5. (Orfglnal) The method of claim 4 wherein interacting with the thermal 
management OS comprises: 

invoking a source language code compatible with the thermal OS by the SMI 
handler, the source language code indicating availability status of the high power state 
based on the thermal state, the availability status being available if the thermal state 
corresponding to a low temperature and being unavailable If the thermal state 
corresponds to a high temperature; 

exiting the SMI handler; 

invoking the source language code by the thermal driver; 

executing the source language code, the executed source language code 
notifying a processor object of the availability status of the high power state via a 
present performance capability structure; and 

transitioning the processor to the low power state If the availability status is 
unavailable and to one of a current state and the high power state if the availability 
status is available. 

6. (Original) The method of claim 5 wherein interacting comprises: 
interacting between the SMI handier and the thennal driver in an advanced 

configuration and power management (ACPI) operating system (OS). 

7. (Original) The method of claim 6 wherein invoking the source language 
code comprises: 

invoking an ACPI source language code (ASL). 
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8. (Previously Presented) The method of claim 4 wherein interacting with 
the performance state control applet comprises: 

transitioning the processor to a last requested performance state in the 
performance state control applet if the themnal state corresponds to a low temperature; 

saving current processor performance state in the performance state control 
applet if the thermal state corresponds to a high temperature; 

transitioning the processor to the low power state if the thermal state 
corresponds to a high temperature; and 

exiting the SMI handler. 

9. (Previously Presented) The method of claim 1 wherein, if interacting 
Includes interacting between the SMI handler and the perfonnance state control applet, 
the method further comprises: 

processing a performance state control command using the performance state 
control applet. 

1 0. (Previously Presented) The method of claim 9 wherein processing the 
performance state control command comprises: 

returning a current processor state if the performance state control command is a 
get status command: 

recording a requested stated if the performance state control command is a set 
state command and the thermal state corresponds to a high temperature; and 
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transitioning the processor to a last requested state and recording the current 
processor state if the performance state control command is a set state command and 
the thermal state corresponds to a low temperature. 

1 1 . (Previously Presented) A computer program product comprises: 
a machine useable medium having computer program code embedded therein, 
the computer program product having: 

computer readable program code to invoke a system management 
internjpt (SMI) handler in response to an SMI; 

computer readable program code to detennine a thermal state of a 
processor by the SMI handler; and 

computer readable program code to interact between the SMI handler and 
one of a performance state control applet and a thermal driver in a themrial 
management operating system (OS) to determine whether to transition the 
processor to one of a low power state and a high power state based on the 
thermal state according to a native performance control status. 

1 2. (Original) The computer program product of claim 1 1 wherein the 
computer readable program code to invol<e the SMI comprises: 
computer readable program code to invoke the SMI at predetermined time 

inten/ais. 

1 3. (Original) The computer program product of claim 1 1 wherein the 
computer readable program code to determine the thermal state comprises: 
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computer readable program code to read a sensor indicating temperature of the 
processor. 

14. (Previously Presented) The computer program product of claim 1 1 
wherein the computer readable program code to interact comprises: 

computer readable program code to Interact with the thermal management OS if 
the native performance control is enabled; and 

computer readable program code to interact with the performance state control 
applet if the native performance control is not enabled. 

1 5. (Original) The computer program product of claim 1 4 wherein the 
computer readable program code to interact with the thermal management OS 
comprises: 

computer readable program code to Invoke a source language code compatible 
with the thermal OS by the SMI handier, the source language code Indicating availability 
status of the high power state based on the thermal state, the availability status being 
available if the thermal state corresponding to a low temperature and being unavailable 
if the themnal state con^esponds to a high temperature; 

computer readable program code to exit the SMI handler; 

computer readable program code to invoke the source language code by the 
thermal driver; 

computer readable program code to execute the source language code, the 
executed source language code notifying a processor object of the availability status of 
the high power state via a present performance capability structure; and 
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computer readable program code to transition the processor to the low power 
state if the availability status is unavailable and to one of a current state and the high 
power state rf the availability status is available. 

1 6. (Original) The computer program product of claim 1 6 wherein the 
computer readable program code to interact comprises: 

computer readable program code to Interact between the SMI handler and the 
thermal driver in an advanced configuration and power management (ACPI) operating 
system (OS). 

1 7. (Original) The computer program product of claim 1 6 wherein the 
computer readable program code to invoke the source language code comprises: 

computer readable program code to invoke an ACPI source language code 

(ASL). 

1 8. (Previously Presented) The computer program product of claim 1 4 
wherein the computer readable program code to Interact with the performance state 
control applet comprises: 

computer readable program code to transition the processor to a last requested 
performance state In the performance state control applet if the thennal state 
corresponds to a tow temperature; 

computer readable program code to save current processor perfomiance state In 
the performance state control applet if the thermal state corresponds to a high 
temperature; 
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computer readable program code to transition the processor to the low power 
state If the thermal state corresponds to a high temperature; and 
computer readable program code to exit the SMI handler, 

1 9. (Previously Presented) The computer program product of claim 1 1 
wherein, If interacting Includes interacting between the Sl\^l handler and a performance 
state control applet, the computer program product further comprises: 

computer readable program code to process a performance state control 
command using the performance state control applet. 

20. (Previously Presented) The computer program product of claim 1 9 
wherein the computer readable program code to process the performance state control 
command comprises: 

computer readable program code to retum a current processor state if the 
performance state control command Is a get status command; 

computer readable program code to record a requested stated if the performance 
state control command is a set state command and the thermal state corresponds to a 
high temperature; and 

computer readable program code to transition the processor to a last requested 
state and recording the current processor state if the performance state control 
command is a set state command and the thermal state corresponds to a low 
temperature. 
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21 . (Previously Presented) A system comprising: 
a processor; 

a memory coupled to the processor to store a thermal management module, the 
thermal management module including a system management interrupt (SMI) handler 
and a thermal management operating system (OS), the thermal management module, 
when executed, causing the processor to: 

invoke a system management interrupt (SMI) handler In response to an 

SMI, 

determine a thermal state of a processor by the SMI handler, and 
interact between the SMI handler and one of a performance state control 
applet and a thermal driver in a thermal management operating system (OS) to 
detemiine whether to transition the processor to one of a low power state and a 
high power state based on the thermal state according to a native performance 
control status. 

22. (Original) The system of claim 21 wherein the thermal management 
module causing the processor to Invoke the SMI causes the processor to: 

Invoke the SMI at predetennlned time intervals. 

23. (Original) The system of claim 21 wherein the thermal management 
module causing the processor to determine the thermal state causes the processor to: 

read a sensor indicating temperature of the processor. 
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24. (Previously Presented) The system of claim 21 wiierein the thermal 
management module causing the processor to interact causes the processor to: 

interact with the themial management OS if the native perfonnance control Is 
enabled; and 

interact with the performance state control applet if the native perfonmance 
control is not enabled. 

25. (Original) The system of claim 24 wherein the thermal management 
module causing the processor to interact with the thermal management OS causes the 
processor to: 

invoke a source language code compatible with the themial OS by the SMI 
handler, the source language code Indicating availability status of the high power state 
based on the thennal state, the availability status being available if the thermal state 
corresponding to a low temperature and being unavailable If the thennal state 
corresponds to a high temperature; 

exit the SMI handler; 

invoke the source language code by the thermal driver; 

execute the source language code, the executed source language code notifying 
a processor object of the availability status of the high power state via a present 
performance capability structure; and 

transition the processor to the low power state if the avaliability status is 
unavailable and to one of a current state and the high power state if the availability 
status Is available. 
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26. (Original) The system of claim 25 wherein the thermal management 
module causing the processor to interact causes the processor to; 

interact between the SMI handler and the thennal driver In an advanced 
configuration and power management (ACPI) operating system (OS). 

27. (Orlgrnal) The system of claim 26 wherein the themial management 
module causing the processor to Invoke the source language code causes the 
processor to: 

invoke an ACPI source language code (ASL). 

28. (Previously Presented) The system of claim 24 wherein the thermal 
management module causing the processor to interact with the performance 
state control applet causes the processor to: 

transition the processor to a last requested perfomnance state in the performance 
state control applet if the thermal state corresponds to a low temperature; 

save current processor performance state in the perfomnance state control applet 
If the thermal state corresponds to a high temperature; 

transition the processor to the low power state if the thermal state con-esponds to 
a high temperature; and 

exit the SMI handler. 

29. (Previously Presented) The system of claim 21 wherein, If the 
Interacting includes interacting between the SMI handler and the performance state 
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control applet, the thermal management module, when executed, further causes the 
processor to: 

process a performance state control command using the performance state 
control applet. 

30. (Previously Presented) The system of cfaim 29 wherein the thermal 
management module causing the processor to process the performance state 
control command causes the processor to: 

return a current processor state if the performance state control command is a 
get status command; 

record a requested stated if the performance state control command is a set 
state command and the thermal state corresponds to a high temperature; and 

transition the processor to a last requested state and recording the current 
processor state if the performance state control command Is a set state command and 
the thermal state corresponds to a low temperature. 
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